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Stella Kenney: A Little Problem In Evidence
BY RICHARD H. UNDERWOOD*
It was clear that he had got her in a family way;
And to let the child be born
Would not do.
(After listening to the story of the buggy ride.
And the finding of Zora in the ditch,)
The first thing I saw ...
Was the hatchet!
I. Introduction
I have always found the Spoon River Anthology to be interest-
ing reading. It perfectly captures what some have called
"Courthouse America"-the now lost America that existed before
our entry into World War .2 To my surprise, I learned that
many of my contemporaries had never heard of Edgar Lee
Masters or the Spoon River Anthology-even my colleagues from
Illinois. No doubt this is more proof of my eccentricity and not
some possible alternative.
To a lawyer, one of the more interesting poems in the Spoon
River Anthology is Barry Holden, which tells the story of a crazy
farmer who, upon hearing of the acquittal of a Dr. Duval for the
murder of Zora Clemens (whom Duval had impregnated), was
inspired to murder his pregnant wife with a hatchet. The Barry
Holden poem came to mind when I was researching the origin of
a Kentucky murder ballad called Stella Kenney.- Poor Stella
(whose real name was Kinney) was from Olive Hill in Carter
County, Kentucky. She had been sent by her father to help her
* Spears-Gilbert Professor of Law, University of Kentucky College of Law.
The Ohio State University (B.S., 1969;J.D., 1976).
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uncle, Robert Frasure,4 take care of his pregnant and ailing wife.
During Stella's extended stay, Frasure got her pregnant. When
Stella's father asked that she return home, her uncle decided to
take desperate measures. On the buggy ride back to Olive Hill
Frasure killed Stella, probably with a hatchet. He was tried six
times (juries hung three times) and convicted three times, and
the final conviction stuck. The case not only gave us a ballad,
but also a ghost story. Several sources report that the killing
occurred either on or near a big rock, which the locals later
called "Bloody Rock" because the rock would "bleed" whenever
it rained. Unfortunately, the road was widened and the rock was
buried.'
At first, I thought that the Olive Hill murder might have
inspired lawyer-poet Masters,6 but it did not. Stella was killed in
May of 1915, after the publication of the Spoon River Anthology.
Furthermore, John E. Hallwas's new annotated edition of
Masters's famous work alludes to the true murders that inspired
Barry Holden. I must relegate what I know about those murders
to a footnote, so that I can get on to the matter at hand.7
II. The Ballad
Several variants of the Stella Kenny ballad were collected by
the editors of the Kentucky Folklore Record.8 The longest consists
of eighteen stanzas and is attributed to a song-writer named
Rassie Ges. While I was unable to find a date for its composition,
it closely tracks the actual facts of the murder as it was reported
in the newspapers and in the reported appellate opinions in the
case. In this regard the ballad is unusual, because most "tradi-
tional" murder ballads tend to stray from the actual facts of the
underlying cases and tend to be formulary.'
Early news accounts were conflicting. An initial account
from the Ashland Independent' stated that a girl named Hall and
a boy named Frazier had been the victims of a hold-up and
assault near Olive Hill. It went on to state that the girl was dead,
and that the boy was thought to be dying from blows to the head.
More accurate accounts quickly followed in the Carter County
Herald," the Carter County News,12 and the Lexington Herald.13
Here are selected portions of the testimony of witnesses
presented at a preliminary hearing before Special Judge G. W.
Armstrong.
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[Witness] Jas. T. Binion then testified:
Q: Where do you live?
A: Near Olive Hill.
Q: Where were you on last Sunday evening?
A: At Nancy Clark's, on Garvin Ridge.
Q: Do you know where this girl was killed?
A: Yes, sir; me and "Mammy" Clark were the first to find her.
Q: How came you to find her?
A: We heard shouting, and I thought it was some one drunk until
they insisted that someone was in distress, and we took a pine torch and
went to see ....
Q: About what time was it when you found her?
A: Between seven and eight o'clock.
Q: What did you see when you got there?
A: The man called to me and said he was hurt and his niece had
been killed and they wanted help.
Q: What did the man say when you went to him?
A: He said he had been robbed of some money, and asked me to
assist him to walk about until he could get straightened out.
Q: What else did you see?
A: I saw the girl lying there on the upper side of the road, with
something under her head.
Q: Did you examine her wounds or his?
A: No, sir, except I saw his hands were cut.
Q: Did you see anything of the horse and buggy?
A: No, sir.
Q: What did Frazier tell you had happened?
A: He told me that a man stepped out in the road and caught the
horse's bridle, and the girl remarked, "I know you," and about the same
time another man stepped out from behind and demanded their whisky.
Frazier started to get out of the buggy, and was struck with a club, which
knocked him down. He grappled with the man behind, who overpowered
him, took his money and got on his stomach with both knees, which made
him sore and sick. The man then caught him by the heels and dragged
him some distance, which caused the mud to be on his shirt. The girl
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screamed and the man hit her twice with a club, which caused her to sink
down in the buggy. After he had recovered sufficiently, he crawled to
where he found the body of the girl. Said that the cuts on his hands were
made by barbed wire in his tussle with the man. Said they took $28 in
money and a $30 check from him ....
Dr. Rose [then testified:]
Q: On last Sunday were you called to see Stella Kinney?
A: Yes, sir.
Q: Did you make an examination of her?
A: Yes, sir.
Q: Was she dead or alive?
A: Alive.
Q: Where was she when you were called?
A: On Garvin or Clark hill.
Q: About what time was this?
A: About 10 o'clock Sunday night.
Q: Did you make a thorough examination of her wounds at the
time?
A: No, sir, I did not. The circumstances would not permit it. ...
Q: Did you make another examination?
A: Yes, sir.
Q: Where did this take place?
A: At the city hall at Olive Hill.
Q: What wounds did you find?
A: I found seven wounds on her scalp.
Q: State where those wounds were located.
A: One near the margin of the hair in front, one over the right ear,
two on the top of the head, a cross wound on the back of the head, and
a small one lower down on the back of the head.
Q: Were they all clean, clear-cut wounds?
A: They were: Four cut to the bone, two cracked the bone, one cut
through the bone exposed the brain.
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Q: [T]he county attorney produced a hickory standard and asked:
"Could those wounds have been made with this club?"
[There was a defense objection, and the court ruled that the witness
could answer whether the wounds were made with a sharp instrument.
The witness answered that they were made with a sharp instrument, like
a hatchet or small ax.]
Q: In your opinion, could these wounds have been made with this
club?
A: No, sir, they could not.
Q: Was [sicl there any other wounds except those mentioned?
A: No. sir.
Q: Where did you next see her.
A: At her father's home.
Q: Did you make any other examination at that time?
A: I did, in conjunction with Dr. O'Roark.
[Here both doctors agreed that the girl was to be a mother.]
Judge A.J. Counts then took the stand and told the story of
how the buggy and then the girl were found, and the story of
what had happened according to Frasure. The girl had been
staying at Frasure's home for about ten months, and he had been
taking her home. She had not had any "sweethearts," 5 and
Frasure claimed that he had not known that she was pregnant.
Here are some of the more interesting ballad lyrics, the
details of which jibe perfectly with the newspaper reporters'
stories.
It was on a stormy night
The second day of May
That Stella Kenney was murdered
While for home she was on her way.
From her Uncle Robert Frasure's
Where she had been to stay
And spent ten months with him
Before [that] fatal day.
It was on one Sunday morning
On the second day of May
That they left Fleming County
For her home they made their way.
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It was on that rainy night,
While the rain and wind did sweep,
That a horse and empty buggy
Was found upon the street.
The officers they were summoned,
Each one his place did fill,
They found poor Stella murdered
Upon the Garvin Hill.
She was carried to the City Hall
Where she gave some awful sighs,
And the sight of her muddy clothes,
Would have brought tears to your eyes.
There was her dear old father,
Kneeling by her side,
"With seven gashes in her head
No wonder Stella died .... "
She was carried home to Mother,
Upon a cot she lied
And in five minutes later
Her darling Stella died.
Her clothes were wet and muddy,
The rain was very cold,
But the weapon used to kill her
Has never yet been told.
Robert Frasure pleads not guilty
It was robbers he did say
"They took from me my money
And in my buggy drove away."'
III. The Little Problem In Evidence
Frasure had told his story, and now he was stuck with it. It
was pretty clear that Stella's wounds had been inflicted with
something like a hatchet, and not a club.1 7 Although the road
was muddy, there were no tracks tending to show that "robbers"
had been at the scene." More critical was his claim that he had
not known of Stella's pregnancy. The prosecution had a letter,
supposedly written by Frasure to a relative, a Dr. Walker Stumbo,
requesting that the doctor send Frasure an abortive remedy. The
letter was received by Dr. Stumbo "about the first of May." The
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murder occurred on May 2.19 This is what the letter said
according to Mrs. Stumbo (the original having been destroyed):
Dr. Walker Stumbo. Dear friend: Will you please send me some medicine
for a friend, who has missed a month and one half or two months ....
Send me some medicine for a friend, who has missed for some time, and
send me statement and I will send you the amount of the bill. And at the
close of the letter he insisted that he send the medicine.20
The Commonwealth's theory of the case was that Frasure
had been "the author of the ruin of the girl and the cause of her
pregnancy, and that, to hide the humiliation, shame, and
disgrace to himself and her, he committed the murder, and that
this was the motive which prompted him to do so." 21 The letter
supplied the motive. "The evidence of his guilt is very much
assisted by the establishment of a motive for the murder upon his
part, and any evidence tending to prove such motive is most
material."22 For his part, Frasure stuck to his story of ambush,
robbery, and murder by two other men.2 3 The case was tried six
times. The first and second trials were in Carter County; the first
ending in a hung jury, and the second with a verdict of guilty
and a sentence of life imprisonment. This conviction was
reversed. After the court granted a change of venue, the case
was retried four times in Lawrence County.24 The two reversals
were grounded in the prosecution's failure to lay the proper
foundation for the admission of the letter to Dr. Stumbo. The
case provides an interesting example of the basic problems
associated with documentary evidence-authentication, best
evidence, and hearsay. The defense lawyers made the prosecu-
tors "turn square corners," and the prosecutors were not
particularly adept. The case is also noteworthy for the fact that
Frasure's second and third appeals were handled by a young
lawyer from Louisa named Fred Vinson, who would later serve as
Chief Justice of the United States Supreme Court from 1946 to
1953.5
IV. If At First You Don't Succeed,
Try, Try The Case Again
Again, Frasure's first Carter County trial in June 1915 ended
with a hungjury. He was retried in the October term, convicted,
and given a life sentence. The trial was pretty straightforward,
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except for the presentation of the letter supposedly written by
Frasure to Dr. Stumbo. Here is the testimony. The witness on
the stand is Dr. Stumbo and not Mrs. Stumbo.
Q: Now, if you remember what the substance of that letter was, state it.
[Objected to by defendant.]
By the Court: You are only required to state the substance of the letter.
[Objection overruled. Defendant excepts.]
A: I can state that - My best recollection, my wife read the letter to me
herself.
(Objected to by defendant.)
By the Court: You were present when she read it?
A: Yes, sir; she was the only person present.
(Objection overruled. Defendant excepts.)
A: (continued). The way I remember the contents of the letter, that he
would - Frasure would - it was from a Mr. Frasure, whatever Mr.
Frasure it was. I don't remember that it was Mr. R. S. Frasure at all; don't
remember the post office that it was from; my wife called my attention to
it at the time, and said this man - called his name - and asked me
where the post office was. I says, "I don't know where this post office is,"
and called it, and says "I don't know," and the way I remember the
contents of this letter he wanted some medicine for a woman that was
sick, and that she had missed her periods either a month and a half or
two months and a half; the half was to it, but I am not stating that it was
two and a half or one and a half, or what it was; I don't remember, but
the half was there. He said the woman had missed this long, missed this
much, missed her period already that much, and that he would like for
me to send her medicine that would help her if I could do so, and that
is about all there is to that part of it at the present time."
The importance of this evidence was clear. "If ... advice is
sought from a great distance [Dr. Stumbo was some 75 miles
away] and from a relative and boyhood associate, . . . [t]hese
acts would show deep solicitude and display more than ordinary
interest upon the part of one seeking the information and give
color to the belief that some sinister motive prompted the
inquiry."17 It was important evidence, but it had been improp-
erly admitted. It had not been shown that Frasure had written
or even signed the letter, and assuming that the original had
been lost or destroyed (satisfying the best evidence rule), the
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witness testifying of its contents had not seen the contents. The
letter had been read to Dr. Stumbo by his wife. His testimony
was hearsay. The conviction was reversed and the case remanded
for a new trial.28
The new trial was in Lawrence County, and Frasure was once
again convicted on the same evidence. Again he appealed,
arguing that the letter had been erroneously admitted over his
objection. This time Mrs. Stumbo had taken the stand, and the
hearsay problem was avoided.29 She stated that the letter had
come around May 1, before the murder, and that she had
opened it and noted that it was signed by the name R S.
Frashure. She did not remember the date of the letter nor the
post office from which it was mailed. She opened the letter, read
it, and at once destroyed it. She testified as to its contents.
While the destruction of the original made parol proof of its
contents admissible, there still had been no authentication, "by
proof of the handwriting, or by some other competent evidence
of its execution by the person against whom the writing [was]
offered as evidence."' ° How could the prosecution have not
learned its lesson?31 The conviction was again reversed, and the
case was sent back for yet another round.
V. The Sixth Time Would Be A Charm
Frasure was tried three more times in Lawrence County, and
after two mistrials, he was convicted and sentenced to life
imprisonment.3 2 Did the prosecution finally get it right? How
did the prosecution get the "letter" (the parol report of what the
letter said) authenticated? How do you authenticate a letter that
has been lost or destroyed? There would be no signatures to
compare to an exemplar or to be analyzed by experts or jurors.33
Could there have been authentication by circumstantial evi-
dence,34 or was Frasure convicted without the evidence of the
letter to Dr. Stumbo? That was the mystery for me. Mark Stone
of the Kentucky Department for Libraries and Archives searched
in vain for a transcript of the last trial. The trial record was not
sent up on the final appeal, which would suggest that the
reporter's shorthand notes probably were never transcribed. The
final and unsuccessful appeal was on points of law 5 relating to
the sufficiency of the indictment and the composition of the jury
panel. 36 The "evidence heard upon the trial [did] not appear
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in the record."37
With the assistance of the staff of the Lawrence County
Library,' I was finally able to determine that Frasure's last trial
took place in early December 1917. The trial took three days,
from a Monday through a Wednesday, with a verdict on Thurs-
day. The Big Sandy News, a weekly newspaper in Louisa, Ken-
tucky, covered the trial only briefly; but my mystery was solved.
According to the paper, "[t]he evidence on which the Court of
Appeals gave new trials was eliminated this time."3 9
The six trials were estimated to have cost the State a
whopping $15,000.' 0
Notes in the Kentucky Folklore Record"l indicate that Frasure
was pardoned by William J. Fields, who served as Kentucky
Governor from 1923-1927.42 Fields was a lawyer from Carter
County, and he would have been keenly interested in the case.
The Kentucky Folklore Record preserved oral history provided by
one "Aunt Mal Owens, age 88, of Olive Hill . .. [dated] July 26,
1961,"13 to the effect that the ailing Frasure was pardoned
because of the efforts of his sister. According to Owens, most
folks believed he was guilty of the crime, and he was unable to
return to the area after his release from prison.
So ends our little evidence tutorial.
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